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Decision of the Administrative Law Judge: Affirmed and
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OPINION AND ORDER

The respondents appeal from a decision of the

Administrative Law Judge filed March 19, 2003.  The

Administrative Law Judge entered the following findings of

fact and conclusions of law:

1. The employee-employer-carrier relationship
existed at all relevant times.

2. The employee’s average weekly wage was
$217.59, giving rise to a temporary total
disability rate of $145.00.

3. If the injury is found to be compensable, it
is stipulated that the claimant is entitled
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to four (4) weeks of temporary total
disability benefits.

4. The preponderance of the evidence reflects
that the claimant sustained a compensable
injury on August 16, 2000.  Specifically, the
preponderance of the evidence reflects that
the claimant was performing “employment
services” on August 16, 2000, when he was
injured in an automobile accident.

5. The preponderance of the evidence reflects
that the claimant is entitled to reasonably
necessary medical benefits and temporary
total disability, and is entitled to an
attorney’s fee for controversion.  All other
issues are reserved.

We have carefully conducted a de novo review of the

entire record herein, and it is our opinion that the

Administrative Law Judge’s decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed.  Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct, and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.  All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge’s
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decision in accordance with Ark. Code Ann. § 11-9-809 (Repl.

2002).  

Since the claimant’s injury occurred prior to July

1, 2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as it existed prior

to the amendments of Act 1281 of 2001.  Compare Ark. Code

Ann. § 11-9-715(Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the Full

Commission, claimant’s attorney is hereby awarded an

additional attorney’s fee in the amount of $250.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl. 1996).

IT IS SO ORDERED.

_________________________________
OLAN W. REEVES, Chairman

_________________________________
SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents.     

DISSENTING OPINION

I respectfully dissent from the majority opinion. 

I do not find that a preponderance of the evidence reflects

that the claimant was performing employment services at the

time he was injured in an automobile accident on August 16,

2000.
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Arkansas Code Ann. § 11-9-102(5)(B)(iii)(Repl.

2002) states that an injury is not compensable if it was

inflicted upon an employee at a time when employment

services were not be performed. Employment services are

performed when the employee does something that is generally

required by his or her employer.  Collins v. Excel Spec.

Prods., 347 Ark. 811, 69 S.W.3d 14 (2002); Pifer v. Single

Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).  We use

the same test to determine whether an employee was

performing “employment services” as we do when determining

whether an employee was acting within “the course of

employment.”  Collins, supra; Pifer, supra.  The test is

whether the injury occurred “within the time and space

boundaries of employment, when the employee [was] carrying

out the employer’s purpose or advancing the employer’s

interests directly or indirectly.”  Collins, supra; Pifer,

supra.  This test has also been previously stated as whether

the employee was engaged in the primary activity that he was

hired to perform or in incidental activities which are

inherently necessary for the performance of the primary

activity.  Olsten Kimberly Quality Care v. Pettey, 328 Ark.

381, 944 S.W.2d 524 (1997). In Olsten Kimberly Quality Care

v. Pettey, supra, a nurse’s assistant whose job required her
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to care for patients in their homes was injured in an

automobile accident while on route from her employer’s

offices to a patient’s home.  The claim was deemed to be

compensable because “travel was a necessary part of her

employment.” 328 Ark. at 387, 944 S.W.2d at 527.

In the present case, the claimant was a cook for

the respondent, Sonic Drive-In.  He had worked during the

morning hours of August 16, 2000, and he returned to the

restaurant to get something to drink later that afternoon. 

Assistant Manager Natalie Cox was the person in charge of

the restaurant at that time.  She testified that she asked

him if he could work when the claimant came into the

restaurant that afternoon, because two other cooks had

called in to say that they could not work that day.  The

claimant told her that he had plans and could not work.

Natalie Cox then asked the claimant if he would go and pick

up Brian Leland, another cook who could work, but who did

not have transportation. The claimant agreed to do this. He

left the restaurant and went to his car, but found that he

did not have enough gas to make the trip, so he returned and

asked Ms. Cox if he could take her car.  Ms. Cox testified

that the claimant had borrowed her car on previous occasions

to run errands for the restaurant, such as going to pick up
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bananas; but stated that she had not ever asked him to go

pick up an employee before, and that he had been on the

clock during those previous errands.  

On the date in question, Ms. Cox did not direct

the claimant to take a specific route to pick up Brian

Leland, and the claimant testified that she did not direct

him to go to a specific place.  Ms. Cox testified that Brian

Leland’s house was on East Palm Street.  The claimant

testified that he had picked up Brian Leland on a previous

occasion on Ash Street, and stated that he was going to the

Ash Street location on the date of the accident in question. 

The evidence demonstrates that the claimant was speeding and

had run some stop signs, causing the accident in which he

hit another vehicle.  The claimant sustained injuries to his

eye and his ribs.  There was considerable testimony

regarding the route the claimant was taking to go pick up

Mr. Leland.  The 20-year-old claimant was unable to identify

streets and locations on a map of Lonoke, and his testimony

in this regard is completely unreliable.

Based on the foregoing evidence, I cannot agree

that the claimant was performing employment services and

acting within the course and scope of his employment at the

time of the accident.  I do not find that a preponderance of
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the evidence demonstrates that he was performing a duty that

required by his employer, nor that was in the time and space

boundaries of his employment.  The claimant was clearly not

engaged in the primary activity that he was hired to perform

(cooking), or in an incidental activity that was inherently

necessary for the performance of that activity.  While the

claimant may have been advancing his employer’s interests, I

find that his driving to pick up Brian Leland was

gratuitous, a favor done in response to a request made by

Ms. Cox, because he himself could not work that afternoon. 

While Ms. Cox was the claimant’s supervisor, the claimant

was not on the clock at the time the request was made, and

he was not compensated for this trip to pick up Brian

Leland. In his position as a cook, the claimant was not

required to travel. On the other occasions when the claimant

did travel in the course of his employment it was for

activities inherently necessary for the performance of his

job, i.e., getting food for cooking. And on the other

occasions when the claimant had traveled in the course of

his employment he had been on the clock. The claimant’s

reckless behavior in speeding and running stop signs while

he was driving further persuades me that he did not perceive

his trip to pick up Brian Leland as being an employment
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duty.  Rather, his irresponsible actions suggest that he was

enjoying a joyride in Ms. Cox’s vehicle. This trip was a

favor to Ms. Cox, and was not an action undertaken in

response to an order from his supervisor.  Because I do not

find that the claimant was performing employment services at

the time he was injured, I must respectfully dissent from

the majority opinion.

   

                          _____________________________
 KAREN H. McKINNEY, Commissioner


